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| BLA 96-565 & 97-158 Deci ded August 31, 1999

onsoal i dat ed appeal s fromdeci sions of the Deputy Sate Orector,
Dvision of Resource Hanning, Wse and Protection, New Mxico Sate Gfice,
Bureau of Land Mwnagenent, uphol ding orders requiring operator to conform
communi tization and unit agreenent participating area to dependent
resurveys. NVMIR 96-019 & NVMIR 97-05.

Rever sed.

1 Q| and Gas Leases: Gonmunitization Agreenents--Ql
and Gas Leases: Lhit and operative Agreenents--
Qrveys of Rublic Lands: Dependent Resurveys

Both a conmuni tization agreenent al |l ocating
production fromoil and gas | eases conmtted
thereto and a participating area of a unit
agreenent all ocating producti on anong oil and gas
| essees of lands found to be productive in paying
quantities are contracts between the respective

| essees. The boundaries of the | eased tracts and
the acreage coonntted to such agreenents are
defined by the approved public-land survey in
effect at the tine of discovery and the effective
date of the conmunitization agreenent or
participating area. A decision requiring the
operator to alter the description of the tracts
coomtted to a conmunitizati on agreenent or a
participating area and to adj ust the acreage of
such tracts to conformto a subsequent resurvey
Wil be reversed when this would inpair the rights
of the contracting parties to oil and gas produced.

APPEARMINES (harles L. Kaiser, BEsq., and Charles A Breer, Esq., Denver,
@l orado, and Robert G Leo, Jr., Esq., Anoco Producti on Gonpany, Denver,
@l orado, for appellants; Laura Lindl ey, Esq., Denver, lorado, for Amcus
Quriae Rocky Muntain QI & Gas Associ ation; W Thonas Kel | ahin, Esq.,
Santa Fe, New Mexico, for Amcus Quriae New Mexico QI & Gas Associ at i on;
Gant L. Vaughn, Esg., Gfice of the Held Solicitor, US Departnent of
the Interior, Santa Fe, New Mxico, for the Bureau of Land Minagenent .
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(AN ON BY ADM N STRATI VE JUDE GANT

The Burlington Resources Q1 and Gas Gonpany (fornerly Mridian Ql
Inc.) has appeal ed froman August 15, 1996, decision of the Deputy Sate
Drector, Dvision of Resource AHanning, Wse and Protecti on, New Mexi co
Sate Gfice, Bureau of Land Minagenent (BLN), on Sate Orector Review
(R (No. 96-019), upholding two orders of the Farmmngton DO strict Gfice,
New Mexi co, BLM requiring Burlington to submt new Exhibit B's for
Gonmuni tization Agreenent (CA) Nos. NMNM 73214 and NMNM 73367 in response
to a 1969 dependent resurvey of Federal |ly-leased | and coomtted to the
agreenents. The Anoco Production Gonpany (Anoco) has appeal ed froma
Decentber 10, 1996, decision of the Deputy Sate Drector on SR (No. 97-05)
uphol ding an order of the Ostrict Gfice requiring Anco to submt a new
Exhibit Bfor Lhit Agreenent No. NMNM78391X for the Dakota Participating
Aea (PA inthe Gllegos Ganyon Lhit (Lhit) as a consequence of four
dependent resurveys, conpl eted between 1953 and 1985, of Federal | y-| eased
land coomtted to the agreenent. 1/

The conmuni tization agreenents and the unit agreenent at issue here
were approved by the US Geol ogical Survey (B effective June 1, 1953
(No. NWNM 73214 (fornerly 14-08-001-1085)); January 14, 1955 (No. NVNM
73367 (fornerly 14-08-001-2418)); and July 25, 1951 (No. NVNM 78391X
(fornerly 844)). 2/

Y W note that, while the Deputy Sate Drector's Decenber 1996 Deci si on
uphel d the Ostrict Gfice order requi ri ng the submssi on of new Exhi bi t
Bs wthrespect tofive PAsinthe Lhit (Dakota and Gl lup "A' through
"D'), we have since been inforned by BLMthat only the Dakota PA had been
affected by the dependent resurveys. (Menorandumto Board fromR ck Wner,
Geol ogi st, Dvision of Resource A anning, Wse and Protecti on, New Mexi co,
BLM dated Mar. 26, 1999, at 2.)

2/ A thetine of their approval, the two CA's each enconpassed 320 acres
of public donain land, one situated in the B2sec. 10 (No. NVNM73214) and
the other inthe N2sec. 11 (No. NMNM73367); both are located in T. 30 N,
R 10 W, New Mxico Principal Mridian, San Juan Qunty, New Mxico. Such
land was | eased pursuant to Federal nonconpetitive oil and gas | ease Nos.
NVNM 607, NMNM 3202, and NVE~ 78125 (CA No. NWNM 73214), and NMNM 607 and
NVNM 3195 (CA No. NNV 73367). The CAs appliedto all dry gas and liquid
hydr ocar bons produci bl e fromthe Mesaverde Fornation underlying the
communi tized lands. A the tine of approval of the Lhit Agreenent, it
enconpassed 5, 280. 51 acres of public donain land situated in T. 29 N, R
12 W, New Mexi co Principal Meridian, San Juan Gounty, New Mexi co (as wel |
as other Federal, Indian, Sate, and private lands). Such land was | eased
pursuant to Federal nonconpetitive oil and gas | ease Nos. NVNVI 3401, NVNV
3526, NVNV 6237, NVB~78109, NVE~ 782098 NVE~782090 NWE~ 78303, NVE~
78370, NVE~79907, NVB~80491, NVE~80600, NVEB~80647, NVB~80723, and
NVE—~80962. The Lhit Agreenent applied to all oil and gas produci bl e from
any fornati on underlying the unitized | ands.

150 | BLA 179



| BLA 96-565 & 97-158

Each of the CA's provided that the oil and gas produced fromthe
Mesaver de Fornation underlying the conmuniti zed area "shal |l be al |l ocat ed
anong the | easehol ds conprising said area in the proportion that the
acreage interest of each | easehold bears to the entire acreage interest
coomtted [to the agreenent].” (CANo. NMNM73214 at 3; CA No. NVNM 73367
at 2.) The description by | egal subdivision according to the rectangul ar
systemof public-land surveys and the acreage contai ned therein of the
various tracts of |eased | and coomtted to each of the CA's was set forth
inthe body of agreenent No. NMNM 73214 and in "Exhibit A" attached to
agreenent No. NMNM73367. Burlington is nowthe designated operator of the
A s.

The Lhit Agreenent provided for the subsequent creation of PA's, each
of whi ch woul d be conposed of all of the unitized | ands, described by | egal
subdi vi sion of the public-land surveys, then regarded as reasonably proved
to be productive of unitized substances in paying quantities. (Lhit
Agreenent at 9.) These | ands were to be described in a "schedul e, "
approved by UBG which would "set forth the percentage of unitized
substances to be allocated * * * to each unitized tract in the
participating area so established" and woul d "govern the al | ocation of
production fromand after the date the participating area becones
effective.” 1d. The Lhit Agreenent al so provided that:

Al unitized substances produced * * * shall be deened to be
produced equal |y on an acreage basis fromthe several tracts of
unitized land of the participating area established for such
production and, for the purpose of determining any benefits
that accrue on an acreage basis, each such tract shall have
allocated to it such percentage of said production as its area
bears to the said participating area.

Id. at 10-11. Thereafter, the Dakota PA was created effective February 6,
1959. The description by Iegal subdivision according to the rectangul ar
systemof public-1and surveys and the acreage of the various tracts of

| eased | and coomtted to the Lhit Agreenent and wthin the PAwas set forth
inan"Exhibit B' attached to the agreenent. Anoco i s now the desi gnat ed
operator of the Lhit.

Thus, the record discloses that the communitization and unit PA
agreenents at issue here allocate the value of oil and gas produced and
sold fromthe Federal, Indian, Sate, and private | ands coomtted to the
agreenents anong the various hol ders of | eases subject to the agreenents
according to the percentage of total conmtted acreage hel d by each | essee.
Hence, any change in the acreage of |eased | ands coomitted to the CA's or
the PAwoul d change the rel ative allocation of proceeds anong the | essees.

Fol lowng creation of the conmunitization and unit agreenents, BLM
on June 17, 1969, accepted a dependent resurvey of the subdivisiona |ines
of . 30N, R 10 W, New Mxico Principal Mridan, San Juan Gunty, New
Mexi co, including the exterior and subdivisional lines of secs. 10 and 11,
whi ch contai n Federal |ands coomtted to CA Nos. NVNV 73214 and NVNM 73367.
The effect of the 1969 resurvey was
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to change the | egal description of the Federally-1eased | and coomtted to
CA No. NMNM73214 fromthe BA4sec. 10 to Lots 1, 2, 7-10, 15, and 16 of
sec. 10 and of the Federal | y-1eased | and coomtted to CA No. NNV 73367
fromthe N2sec. 11 to Lots 1-8 of sec. 11, all inT. 30 N, R 10 W, New
Mexi co Frincipal Mridian, San Juan Gunty, New Mxico. S mlarly, on
Mrch 26, 1953, March 19, 1975, Mwch 28, 1980, and June 28, 1985 BLM
accepted four dependent resurveys of the subdivisional lines of T. 29 N,
R 12 W, New Mxico Principal Mridian, San Juan Gunty, New MeXi co,
including the exterior and subdivisional |ines of secs. 17-22, 26-29, 31,
and 33-35, which contain Federal lands coomitted to Lhit Agreenent N.
NNV 78391X wthin the Dakota PA  The effect of the four dependent
resurveys was al so to change the I egal description of the Federally-1eased
land coomtted to the Lhit Agreenent wthin the Dakota PAin T. 29 N, R
12 W, New Mexi co Principal Meridian, San Juan Gounty, New Mexi co.

Fol | ow ng the dependent resurveys, BLMconforned the | egal
descriptions of the leased lands in the several Federal |eases at issue
here to the resurveys. That is nowrequired by 43 CF R 8§ 3110.5-2(d)(2)
(formerly 43 CE R 8 3111. 2-1(d)(2) (1983)), which provides: "The
description of lands in an existing | ease shall be conforned to a
subsequent resurvey * * * "

However, UBG which admni stered conmunitization and unit agreenents
on behal f of the Departnent prior to redel egation of this responsibility to
BLM took no action to conformthe conmuni ti zed and unitized | ands at issue
here to the dependent resurveys. Nor did BLM whi ch assuned responsi bility
for such admnistrative natters on Decenber 3, 1982 (48 Fed. Reg. 8983
(Mar. 2, 1983)), take any action to conformthe communitized and unitized
lands to the resurveys prior to the decisions appeal ed herein. Thus,
production continued to be al | ocated under the agreenents in accordance
wth the acreage reported in the original surveys. (Afidavit of Alan
A exander, dated July 30, 1996 (Ex. 12 attached to Satenent of Reasons for

Apeal (SR), at 1-2)

It was not until 1996 (in the case of the CAs) and 1995 (in the case
of the Lhit Agreenent), 27 years and from42 to 10 years after the
appl i cabl e resurveys, respectively, that BBMtook notice, during the
process of attenpting to set up a conputerized | and and natural resources
nanagenent dat abase, that the | egal descriptions and acreage of the tracts
of Federally-leased | and coomitted to the CA's and the PAdid not natch the
r esur veys.

In order to address situati ons where Federal | y-1eased | and conmtted
to a conmunitization or unit agreenent was subsequent|y dependent|y
resurveyed by BLM resulting in a change in the | egal description and
acreage of that land, but the Departnent had taken no action to conformthe
agreenent to the resurvey for nany years thereafter, the Deputy Sate
Drector issued New Mexi co Instruction Menorandum(NVIIN No. 95-42 on
Mrch 30, 1995. He provided therein that the "unit/CA operator” was to be
notified, inwiting, that a dependent resurvey had taken pl ace and to be
required to revise "al |l ocation schedul e(s) affected by the resurvey [so as
to conformthemto
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the resurvey]," effective the first day of the nonth fol | ow ng
notification. (NMIMNd. 9542 at 2 (enphasis added.)) He further stated
that, thereafter, the operator "nust correct production and royalty reports
to conformto the revised al | ocati on schedul e(s)." 1d.

In orders dated Mrch 27 and 29, 1996, the Dstrict Gfice, in
accordance wth NVIIMNo. 95-42, required Burlington to submt new Exhi bit
Bsforitstw CAs by My 1, 1996, since the 1969 dependent resurvey of
secs. 10 and 11, T. 30 N, R 10 W, New Mexico Principal Mridian, San
Juan unty, New Mexico, had resulted in changes in the | egal descriptions
and acreages of the Federally-leased | ands which were coomtted to the
agreenents, from320 acres to 313.52 acres (No. NVNV73214) and 313. 10
acres (No. NMNM73367). The revised Exhibit Bs were to be effective April
1, 1996, the first day of the nonth foll owng the March 1996 orders
notifying Burlington of the resurvey. The Ostrict Gfice a so required
Burlington to "[r]edo [the] allocation factors of all tracts" conmtted to
the A s.

Inthe case of the Lhit Agreenent, the Ostrict Gfice had originally
sought and obtai ned fromB- Petrol eum (Awricas) Inc. (BP), then a
designated operator wth respect tothe Actured Qiffs PA a newExhibit B
wth respect to the entire unit, since the four dependent resurveys of T.
29N, R 12 W, NewMxico Frincipal Mridian, San Juan QGunty, New
Mexi co, had resulted in a change in the | egal description and acreage of
the Federal | y-1eased | and which is coonitted to the agreenent. That
exhibit for the Lhit was approved by BLM by letter dated August 9, 1995,
effective My 1, 1995 (as agreed by BBMand BP). Inthe sane letter, the
Dstrict Gfice further required both Anoco and BHP to submt new Exhi bi t
Bs for the PAs of the Lhit of which they were the desi gnated operators.
The BExhibit Bs would al so be effective My 1, 1995. By order dated
Sptenber 27, 1996, B.Mrequired that the newExhibit B for the Dakota PA
be submitted by Decenter 2, 1996.

Burlington and Anoco pronptly sought SR pursuant to 43 CF R 8§
3185.1, of the Dstrict Gfice orders requiring themto submt new Exhi bit
Bs.

In his August and Decentoer 1996 deci sions, the Deputy Sate Orector
upheld the Dstrict Gfice orders requiring the submssion of new Exhi bit
Bs for the CAs and the PAin confornmance wth the dependent resurveys.
Wth respect to the August 1996 decision regarding the CAs, BMrej ected
the contention that conformng Exhibit Bto the resurvey inpaired the "bona
fide rignts" of the parties tothe CAs inviolation of the statutory
proviso that no resurvey shall inpair the bona fide rights of any clai nant
affected by such resurvey, 43 USC § 772 (1994), on the ground that the
Lhited Sates holds title to the lands and the other parties nerely hol d
working interests as |l essees and/or operators. Wil e acknow edgi ng t hat
nore than 25 years had passed between the resurvey and the BLMorder, BLM
asserted that USG5 nay not have been aware of the resurvey, noting that BLM
had conforned rel evant oil and gas | ease descriptions in 1969. Further,
BLMdenied that the orders were arbitrary or capricious
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or represented a change fromexisting policy. 3/ Additionally, the BLM
deci sion asserted that the dependent resurvey did not nove the | ease |ines
or alter the acreage in the | eases, but rather reestablished the original
survey lines intheir “true original positions.” (Decision of August 15,
1996, at 3.) Further, BLMnoted that the deci sion was not nade retroacti ve
to the date of approval of the resurveys, but rather was nade effective
only prospectively upon notice to the operators. The Decenter 1996
decision regarding the unit PAwas supported on a simlar basis. In
addition, the latter decision noted that the unit agreenent contai ns
provisions for revising the unit area and a PA whenever changes render such
revi sion necessary and asserted that such changes incl ude a dependent
resurvey such as those invol ved in the present case.

Burlington and Anoco appeal ed fromthe Deputy Sate Drector' s August
and Decenber 1996 decisions. The appeal s were docketed as | BLA No. 96-565
(Burlington) and 1BLA No. 97-158 (Awco). By order dated My 2, 1997, we
granted Anoco's notion to consolidate the two appeal s for resolution by the
Boar d.

The Rocky Muntain Q1 & Gas Association and the New Mxico Q1 & Gas
Associ ation, region-wde and state-w de associations of oil and gas
expl oration, devel opnent, and production conpani es, have requested the
opportunity to appear as amcus curiae on behal f of appel lants and
submtted joint original and reply briefs in support of the appeals. Ve
hereby grant their request, pursuant to 43 CFE R 8 4.3(c), to appear amci
curi ae.

Appel | ants contend that the effect of the resurveys is to physically
nove lease lines in relation to both geol ogi cal | y-based features such as
ol and gas wells in place at the tine of the resurvey and the origi nal
location of the lease. (SRat 3-4.) By exanple, appellants point out
that one of the conmunitized | eases, NM0607, is noved approxi natel y 550
feet further fromthe producing well. 1d. at 4. Thus, appellants note
that the acreage wthin the | eases, conmunitized areas, PA's, and units
changes. 1d. Appellants point out that the BLMdeci sions issued i n 1969,
at the tine of resurvey, nodifying the | and description and acreage for the
| eases to conformwth the resurvey did not provide that the resurvey woul d
be used to alter existing bona fide rights in | eases, communitization
agreenents, units, oo PAs. Id at 5 E. 11. For lands communitized or
unitized after approval of the resurveys, appellants assert that the
resurvey acreage has been relied upon to cal cul ate owership of interests.
Id. at 6. Further, appellants contend that oil and gas | eases constitute
interests inreal property and that these interests constitute bona fide
rights in the public | ands which are protected by statute from

3 Wileit nay be that BLMhad no prior policy wth respect to
application of resurveys to existing PAs and CA's forned pursuant to prior
approved public-1and surveys, this nay in part be the result of the fact
that BLMhad no responsi bility for admnistering CAs and PAXs prior to the
Departnental reorgani zation of 1982. 48 Fed. Reg. 8983 (Mr. 2, 1983).
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inpai rnent as a consequence of aresurvey. 43 USC 8§ 772 (1994). (SR
at 10, 14.) Appellants argue that once a producing vell is drilled, the
value of the lease is determned by cal culating the val ue of recoverabl e
hydrocarbons and this nay be affected by noving the lease lines in relation
to the geol ogical features and the survey plat which were recogni zed by the
Departnent prior tothe resurvey. (SRat 11.) Smlarly, appellants
point out that the allocation factors for a share of production in
communi ti zed areas and PAs in unit agreenents are inpai red when, as in
this case, the resurvey noves the |ease lines, alters the acreage, and
causes sone | essees to receive snaller allocations. 1d. at 11-12.

Appel | ants assert that the BLMdeci sions constitute a new pol i cy
because for nany years the Departnent admini stered | eases, conmunitized
areas, and PA's according to the survey in effect when they were
establ i shed, thus protecting the bona fide rights of the parties. It is
contended that the BLMdecisions are arbitrary and capricious in that they
give no good reason for deviating fromthis policy. 1d. at 16-19.

The amci curiae brief also asserts that the Departnent has fol | oned
apolicy for nore than 30 years regarding resurveyed | ands i n New Mexi co of
relying on the approved survey in effect to calculate allocation factors
regarding PA's or coomunitized areas forned prior to the tine of the
resurvey. (Amci Brief at 2) Amci contend that the NI Mforces
operators to alter unit PA's and conmuni tized areas to conformto the
acreage as resurveyed regard ess of when the resurvey was approved or
whet her the resurvey is characterized as dependent or independent. 1d. at
34. It is asserted that this policy wll have a very w despread and
significant adverse inpact as a | arge nunber of townshi ps have been
resurveyed in the San Juan Basin of New Mexico, “a prolific oil and gas
producing area.” 1d. at 4 Amci note that:

(perators wll be conpelled to, anong other things, recal cul ate
interest ownership in units and conmunitized areas; anend
operating and unit agreenents and division orders to refl ect
new owner ship al | ocati ons; cal cul ate new payout factors for
carried interest owers; and recal cul ate and nake paynents
prospectively, and perhaps retroactively, in keeping wth the
new al | ocat i ons.

Id. at 5 Additionally, litigationis anticipated as the parties sort out
their rights inthe |eases and produced oil and gas. |d.

Iterating appel lants’ contention that the resurveys have the effect
of noving | ease boundaries relative to geol ogic features in existence prior
to the resurvey, amci enphasize that one of the conmunitized |l eases in the
Burlington appeal has noved as nuch as 550 feet farther froman oil and gas
vell drilled nore than a decade before the resurvey. [d. at 7; see S(R
Ex. 9. Amci assert that thisis the kind of inpact which this Board has
consciously sought to avoid. Mx A Krey, (IBLA 82-356, Nov. 16, 1982),
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vacating on reconsideration, 65 IBLA 192 (1982) (Board vacated its prior
deci si on affi rmmng BLMdeci si on nodi fyi ng description of |ands under oil
and gas | ease to conformto resurvey and renanded to al |l ow BBMto anend
description to enbrace lands original ly wthin | ease boundary). Further,
amci contend that the inpact of the BLMdecision wll be especially
probl enatic in PXs and conmunitized areas containing fee or Sate | ands
because a resurvey cannot alter the rights of private parties, citing
Gaginv. Powell, 128 US 691 (1888). (Amci Bief at 9.) Additionally,
amci point out that the nodel formof the unit agreenent found in the
regul ations provides that the acreage of both Federal and non-Federal |ands
shal | be based upon “the | ast approved public-land survey as of the
effective date of each initial participating area.” 43 CF R § 3186.1,
Para. 11.

Qunsel for B Mhas filed a brief in response to the amci brief. It
is asserted by BLMthat there was no prior BLMpol i cy regardi ng resurveyed
lands and that “BLMhas routinel y nodified | eases whenever resurveys have
occurred. (BLMResponse at 1.) Further, B.Mcontends that the NMIIM
providing for prospective application of resurveys to PA's and communi ti zed
areas was designed to anend a | ongstandi ng policy of al ways nodi fying
Federal |ease acreage after a resurvey to provide relief fromretroactive
application of revised acreage to | eases on | ands resurveyed nany years
ago. 1d. at 1-2. It is conceded by BLMthat the share of the owners of
interests wll change as the acreage changes in the resurvey. 1d. at 3.
Additional |y, B Margues that “it isillogical to ignore chang ng
agreenents, when the very building bl ocks of the agreenents, the | eases,
had been changed to conformto a newsurvey.” 1d. Hnally, B.Margues
that “it isintheinterest of all concerned parties to have these
agreenents adhere to the nost recent surveys” and that applying the
resurveys fromthe first day of the nonth followng notice by BLMto the
parties was a reasonabl e conpromse to avoid the difficulties rai sed by
retroactive application. 1d. at 4

[1] It appears fromthe record inthis case that the effect of the
dependent resurveys has been to nove the oil and gas | ease boundari es, as
defined by the approved public-1and survey existing at the tine of
di scovery of wells capable of production in paying quantities, inrelation
to geologic features including structures and produci ng well's on the
ground. As BLMrecogni zes on appeal, the result is that the acreage of the
| eases coomitted to the PAand CAs is anended and the partici pation by
lessees in productionis altered. It has been recogni zed by the Depart nent
that unit agreenents and CA's are contracts between the private parties
thereto, subject to Departnental approval. Qvin Foholm 132 | BLA 301,
305 (1995); Hne!Sake Royalty Grp., 130 IBLA 36, 38 (1994); Shannon O |
D., 62 1.0 252, 255 (1955); see 30 USC 8§ 226(n) (1994); 43 CF.R 88
3105.2-3 (4, 3183.4 (unit agreenent), 3183.5 (PA. Athough it was noted
by B Mthat the dependent resurvey constitutes a reestablishnent of the
actual location of the subdivisional lines and the | ease boundaries on the
ground, and, hence, did not alter the actual |ocation of the | eased | ands
on the

150 1 BLA 185



| BLA 96-565 & 97-158

ground, 4/ the PAand the CA's are contractual agreenents between the
respective | essees whose | eases are conmtted thereto which serve to

all ocate production in accordance wth the lease lines and resul ting | ease
acreage as set forth in those agreenents based on the approved public-1and
survey existing at the tine the areas were created and approved. Such
approved contracts are not subject to unilateral alteration by decision of
BM Inthis regard, we note that despite the fact that BLMnade its

deci sion effective prospectively fromthe date of notice of the resurvey,
the | essees woul d apparently have a contractual right to their proper share
of the proceeds of producti on based on the | essee’ s share of the acreage in
the PAor CAfromthe date of first production and, as appel |l ants assert,
litigation would likely ensue if the BLMdecisions altering the terns of
the contracts were uphel d.

Qur holding is also dictated by provisions of the regul ations
promul gated by BLMitself when it provided in the nodel formof the unit
agreenent that:

11. PARNI A PATI ON AFTER O SCOAERY.  oon conpl etion of a
vel | capabl e of produci ng unitized substances in payi ng
quantities, or as soon thereafter as required by the AO
[authorized officer], the Lhit (Qperator shall submt for
approval by the AQ a schedul e, based on subdi vi sions of the
publ i c-land survey or aliquot parts thereof, of all land then
regarded as reasonably proved to be productive of unitized
substances in paying quantities. These |lands shall constitute
a participating area on approval of the AQ effective as of the
date of conpl etion of such well or the effective date of this
unit agreenent, whichever is later. The acreages of both
Federal and non-Federal |ands shal |l be based upon appropriate
conput ati ons fromthe courses and di stances shown on the | ast
approved public-1and survey as of the effective date of each
initial participating area

43 CFER §3186.1 (Mdel formof unit agreenent.) This formof the nodel
unit agreenent including sec. 11 tying the description of the PA and
acreage of tracts wthin the PAto the public-land survey in effect as of
the effective date of the initial PAwas pronul gated in the regul ati ons by
BLMin 1983 when they assuned the responsibility fornerly held by USE for
admnistering unit agreenents. 48 Fed. Reg. 26766 (June 10, 1983).

4/ A dependent resurvey has been described as a retracenent and
reestabl i shnent of the lines of the original survey intheir true orig nal
posi tions according to the best avail abl e evi dence of the positions of the
origina corners. Inlegal contenplation and in fact, the | ands contai ned
inacertain section of the original survey and the | ands contained in the
correspondi ng section of the dependent resurvey are identical. Munual of
Instructions for the Survey of the Rublic Lands of the Lhited Sates
(1973), 8§ 6-4 at 145; John W Yeargan, 126 | BLA 361, 362-63 (1993).
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Pior forns of the nodel unit agreenent did not explicitly refer to
the approved public-land survey at the effective date of the initial PA
but suggested this result in providing that the schedul e of participation
shal | be based on subdi vi sions of the public-land survey deened reasonabl y
proved to productive in paying quantities, shall set forth the percentage
of unitized substances to be allocated to each unitized tract in the PA
and shal | govern the allocation of production “fromand after the date the
[PA becones effective.” 30 CF R § 226.12 (1949) (Mdel formof unit
agreenent at § 10.) Athough the unit agreenent in this case was execut ed
in 1951 and did not contain the quoted | anguage fromthe 1983 nodel unit
agreenent, it did provide that participation after discovery shall “be
based on subdi vi sions of the public-land survey or aliquot parts thereof.”
(Lhit Agreenent at 8 10.) Ve find the quoted provision of the nodel unit
agreenent instructive regarding the proper construction of sec. 10 of the
Lhit Agreenent.

Ve acknow edge that our holding inthis caseis contrary to both the
NMIMand a recently pronul gated provision of the BLMMnual Handbook 3101-
1 (Rel. 3-308 (Feb. 2, 1996)), at p. 16, 8 1.J. These interna docunents
provi ded for the gui dance of BLMenpl oyees are not pronul gated in
accordance wth statutory procedures for rul enaki ng i ncl udi ng publication
inthe Federal Register and opportunity for public conment. Accordingly,
these provisions are properly distingui shed fromregul ati ons pronul gat ed
pursuant to rul enaki ng provisions of the Admnistrative Procedure Act, 5
USC 8553 (1994), and, unlike regulations, do not have the force and
effect of lawand, thus, are not binding upon the Board. Sce Mbil
Produci ng Texas & New Mxico, Inc., 115 IBLA 164 (1990). Ve cannot uphol d
their application in a case such as this where the effect would be to
inpair the contractual rights of the | essees and uphold a result contrary
tothat dictated by the regulations regarding unit agreenents.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decisions
appeal ed fromare reversed.

C Randall Gant, Jr.
Admini strative Judge

| concur:

WIT A Trwn
Admini strative Judge
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